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ECONOMIC WARFARE — THE CASE OF 
GAZA 


Tamar Meisels 


Tel-Aviv University, Israel 


This paper reflects on the highly contested Israeli restrictions on the importation of civilian goods 
into the Gaza Strip, with reference to a wide range of principled questions within military ethics 
regarding sieges, sanctions and blockades. Beginning with Israel’s unilateral withdrawal from the 
Gaza Strip and culminating in its recent easing of sanctions, the paper attempts to bring out the 
central issues of principle embedded in the political polemic: unilaterally terminated occupation; 
the responsibilities of a former, though recent, occupier; the semantic distinction between siege 
and sanction and their respective ramifications; harm to civilians; necessity and proportionality. 
Overall, it argues in the specific case that Israel's restrictions on Gaza were not indefensible from 
the start as a first attempt to halt terrorism while avoiding full-scale conflict. In view of their 
ineffectiveness in achieving these goals, however, the harm they inflicted on civilians increasingly 
proved unnecessary and therefore excessive. There could then be no justification for continuing to 
restrict the flow of civilian goods into Gaza, as Israel itself eventually recognized. Nonetheless, 
Israel retains the right to search and regulate the passage of all relief supplies into Gaza, whether 
by land or by sea, as well as to secure its own borders for the safety of its citizens. 


Key Worps: Israel, Gaza, siege, blockade, economic sanctions, proportionality 


Israel’s Netanyahu government recently announced a significant loosening of restrictions 
on goods allowed into the Gaza Strip. Essentially, any ban on civilian goods, as well as on 
dual-usage goods, appears at the moment to be largely behind us. Most other issues 
surrounding the Gaza Strip lie ahead. The controversy, critique and condemnation 
surrounding Israel’s unraveling policy persist. In view of unfolding events, it is worth 
taking a second look at Israel’s policy of restrictions on Gaza from its onset. 

Many issues of principle remain as they were, and concern Israel’s security alongside 
the extent of its obligation toward the civilian population of the Strip. The interest in 
resolving them has only heightened. The various Israeli High Court opinions on Gaza, 
particularly on the energy cuts implemented shortly after Israel’s disengagement, raise 
several noteworthy issues that have not gone away. All would become increasingly 
relevant in the unlikely event that Israel were to proceed with any unilateral disengage- 
ment. Some issues that arise out of Gaza may also have a bearing on other postwar 
occupations and their aftermath. 


The unresolved issues of principle are many, and present themselves as follows: 


(1) First and foremost stand the ongoing legal debates over Gaza’s post-disengagement 
status and relationship to Israel, and Israel’s subsequent obligations. Is Gaza an 
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independent hostile entity inhabited by enemy civilians, or is it de facto still under Israeli 
occupation? 

(2) Either way, has the Strip ever been literally ‘besieged’ by Israel, or does Israel 
continuously impose various economic sanctions on Gaza that it tightens and loosens 
as need be? While the latter rings more pleasantly in Israeli ears, it is doubtful whether 
terminology has any bearing on the situation. 

(3) | Whatever the current state of consignments into Gaza, the principled question remains 
that of Israel’s responsibility for the plight of civilians under the rule of Hamas. 
Throughout the various phases post-disengagement, Israel has continuously insisted 
that the responsibility for civilian suffering falls almost entirely on Hamas. This is an old 
argument of besieging forces, and it points us toward enduring issues about the 
distribution of responsibility for civilian suffering under siege or sanctions. It also raises 
questions about the legitimacy of economic warfare in general, not merely in Gaza. How 
can sieges, blockades and sanctions comply with the requirement of distinction and 
respect civilian immunity when they directly cause harm to civilians by restricting their 
everyday supplies? 

(4) Refraining from prohibiting sieges, blockades and economic sanctions, humanitarian law 
permits this type of harm to civilians, perhaps under the auspices of the Doctrine of 
Double Effect. Sieges and economic sanctions are also left unrestricted by the legal 
provisions which protect civilians from excessive harm. The proportionality requirements 
emanating from Additional Protocol 1 concern the lawfulness of a military attack, and do 
not impose such criteria on sieges or sanctions. From a moral perspective and in keeping 
with the just war tradition, however, it was specifically the twin requirements of necessity 
and proportionality, rather than any illegitimacy of the measures themselves, that came 
into play at some point down the road as Israel endlessly pursued its ineffective 
restrictions on Gaza. 

(5) Finally, this article has something to say about the rights Israel still retains, and ought to 
retain, over Gaza’s borders and imports. 


I. The Territory 


In October 2000 a second Intifada erupted in Gaza and the West Bank. From late 2000 Gaza 
has been a source of terror not only by means of rockets shot at nearby Israeli towns and 
settlements, but also by means of suicide bombers entering Israel, exploding themselves 
together with dozens of civilians. In order to prevent these actions Israel built an electronic 
fence surrounding Gaza. The fence proved most effective in preventing people from 
infiltrating Israel, but obviously could not prevent firing high trajectory weapons. The firing 
of rockets on nearby Israeli towns and settlements continued. 

In summer 2005 Israel withdrew its military forces and civilian settlers from the Gaza 
Strip, thus formally ending its 38-year military occupation of that area. The disengagement 
was followed by elections in the West Bank and Gaza, and subsequently by the violent 
takeover of Gaza by Hamas. The result was an increase in rocket attacks against civilian 
targets in Israel. At that time, Israel explicitly expressed its interest in throwing Hamas out 
of power without using military force. Economic sanctions were put into effect. 

Pursuant to its withdrawal, followed by Hamas’ takeover of Gaza and the rise in terror 
attacks, Israel declared the Gaza Strip a ‘hostile entity’, controlled by a terrorist organization 
that is in a state of war with Israel. Consequently, Israel regards itself as bound primarily by 
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minimal humanitarian obligations toward a civilian population in wartime, under the 
international laws of war, rather than bearing general responsibility for the welfare of 
Gaza’s inhabitants, as it did during the occupation. On this understanding, Israel held that it 
was not obliged to supply unlimited quantities of goods to that territory, and that it was 
within its rights to place limitations on consignments, especially when some supplies were 
being used for the purposes of terror attacks against Israel (HCJ 9132/07 2008). Crucially, 
Israel asserted the right to prevent certain goods from reaching Gaza, even when supplied 
by foreign sources. Following the kidnapping of Israeli soldier Gilad Shalit by Hamas 
militants in June 2006, economic sanctions were hardened, allowing only basic supplies 
and humanitarian aid into Gaza. 

Under the traditional law of occupation it is difficult to continue regarding Israel 
straightforwardly as the occupying power in Gaza. According to Article 42 of The Hague 
Regulations, ‘Territory is considered occupied when it is actually placed under the control 
of the hostile army; the occupation extends only to the territory where such authority has 
been established and can be exercised.’ (The Hague Regulations, Art. 42). This sets the legal 
requirements for the start of occupation and is considered to reflect customary 
international law." 

In the case at hand, since summer 2005 Israel has had no physical presence in the 
Gaza Strip itself, and there can be little doubt that Hamas, and not Israel, exercises effective 
authority over the territory (Benvenisti 2009; Mari 2005: 359). In this sense, certainly, the 
occupation has been terminated. On the other hand, despite Israel’s withdrawal from Gaza, 
some legal theorists downplay the significance of a lack of physical presence on the 
ground (Shani 2005), and no one denies the continued Israeli influence on the goings-on 
within the Gaza Strip. 

In January 2008, Israel’s High Court of Justice rejected a petition by human rights 
organizations for an injunction against Israel’s Prime Minister and Defense Minister 
regarding their government decision to reduce electricity and fuel supplies to the Gaza 
Strip (HCJ 9132/07, 2008). These reductions represented a small part of the wider policy of 
restrictions on the entry of goods into Gaza. The Israeli High Court acknowledged that 
Israel continues to control the border crossings between Israel and the Gaza Strip and 
noted the long and recent history of occupation resulting in Gaza’s heavy reliance on Israel 
for its everyday supplies and livelihood (HCJ 9132/07, 2008, §12). Nevertheless, the court 
essentially accepted the respondents’ argument whereby the only obligation Israel has 
toward the civilian population of Gaza derives from the state of warfare that currently 
obtains between Israel and the Hamas government. Such humanitarian obligations toward 
enemy civilians in wartime are minimal, requiring the unlimited passage of foodstuffs, 
clothing and medical supplies for children and pregnant women, as well as the rapid and 
unimpeded passage of vital goods to the civilian population, preventing their starvation 
(Geneva Convention IV 1949, Art. 23; Protocol 1, Art. 54, Art. 70; Dinstein 2004: 139; HCJ 
9132/07, 2008, §13). 

There is no doubt that Israel is legally obligated under these requirements, and Israel 
itself has assumed this responsibility. The legal dispute regarding energy cuts surrounded 
the respondents’ claim that Israel is not obligated to supply non-vital goods, namely 
supplies that are beyond what is required to meet the most basic humanitarian needs (HCJ 
9132/07, 2008: §15). This applied equally to other civilian goods that Israel refused to 
supply. Israel further denies that it is legally obligated to ensure an unconditional flow of 
aid to Gaza from the outside world. Israel has since reaffirmed its position that it no longer 
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occupies Gaza — terminating such occupation was the purpose of its unilateral withdrawal — 
and that it therefore does not bear the legal responsibilities of an occupying power (HCJ 
6659/06; Benvenisti 2009). At the same time, Israel continues to control many of Gaza’s 
surroundings — by air, land and sea. 

If Israel were to be regarded unequivocally as the continuing occupier of Gaza, 
Article 59 of the Geneva Convention (IV) would then apply. Construed as a belligerent 
occupier, Israel would be obligated to permit al! humanitarian relief so far as this is 
necessary to supplement inadequate supplies (Akande 2010). In particular, as an occupying 
power Israel would be obligated to facilitate the provision of all consignments of 
foodstuffs, medical supplies and clothing, whether by humanitarian organizations or by 
foreign states, to the population of Gaza at large. Crucially, if Israel were regarded 
unambiguously as the occupying power, and if Gaza is inadequately supplied (as the UN 
asserts, and Israel denies), then its obligation to accept any relief scheme on Gaza’s behalf 
is entirely unconditional.’ Israel would then retain only the right to search and regulate the 
passage of the relief supplies (Geneva Convention (IV) 1949, Art. .59; Dinstein 2004: 138). 

While Israel has good grounds to argue that it no longer occupies Gaza which is 
under the effective control of Hamas, the current law on belligerent occupation does not 
neatly resolve the complexity of the Gaza situation. Perhaps in view of these uncertainties 
about the legal status of the Strip, as well as the factual controversy over whether Gaza is 
adequately (though minimally) supplied, the Israeli court required Israel not only to ensure 
the safe passage of essential goods but also to supply them to at least a minimal degree 
and to monitor the situation in the region (HCJ 9132/07: § 4 & 19). It is, however, 
noteworthy that these further obligations do not derive from Israel’s part in the hostilities 
but rather from its special relationship with Gaza, the long history of occupation, and the 
lingering possibility that Gaza is in a sense still occupied by Israel. Since that time, Israel has 
in fact removed virtually all restrictions on civilian supplies. 

What is the subsequent status of this newly formed territory, particularly with 
relation to its former occupier, and what are the enduring obligations of the latter? 
Discussing unilaterally terminated occupations, international law scholar Eyal Benvenisti 
looks at these underdeveloped issues concerning the obligations of an occupier in the 
period leading up to unilateral withdrawal and in its immediate aftermath, observing that 
such obligations remain largely indeterminate within the international law of occupation, 
which is designed to apply while occupation lasts (Benvenisti 2004: Section C). 

Article 42 of the 1907 Hague Regulations supplies a legal basis for the court opinion 
requiring the fulfillment of only minimal obligations toward enemy civilians in wartime. 
There are, on the other hand, reasons stemming from both recent history and ongoing 
events for supporting the court’s further requirement, largely unexplained but willingly 
assumed by Israel, whereby it supply vital resources to all segments of the population and 
monitor humanitarian conditions, as well as for supporting Israel’s recent removal of most 
restrictions on non-vital supplies. In a later decision, the Israeli court noted that, though 
Gaza ought not to be regarded from the viewpoint of international law as a territory 
subject to a belligerent occupation, still, ‘because of the unique situation that prevails 
there, the State of Israel has certain duties to the inhabitants of the Strip’ (HCJ 6659/06: 
§11). 

This unique situation combines several specific factors: an unusually long history of 
military occupation; geographical proximity to the former occupier combined with lack of 
viability and lingering economic dependence; Gaza’s ongoing non-state status and its 
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relation to the West Bank, which is under Israeli control, as well as the current state of 
belligerency. All this could have been, and ought to have been, foreseen when unilateral 
withdrawal was contemplated. 

Determining the boundaries of responsibility for formally occupied regions is an 
increasingly pressing task in general. In relation to Gaza in particular, it seems that Israel 
was within its legal rights in withholding some non-vital goods from reaching the Strip, 
whether or not it is regarded as an occupier. Israel asserts plausibly that Gaza is no longer 
under its occupation, and that it is in any case adequately, though at times minimally, 
supplied. In assuming additional responsibilities of its own accord — supplying goods and 
monitoring the humanitarian situation — Israel essentially claimed to be acting within its 
legal rights whether or not regarded as an occupying power. 


Il. Siege Warfare 


In its various opinions on Gaza, the Israeli court never addressed, nor was it required to 
address the question posed frequently in the media: is Gaza literally besieged? Facts about 
everyday life in Gaza and the extent of civilian suffering are contested between the warring 
parties, but the situation is no doubt grave on all accounts. Recalling historical cases of 
siege warfare, on the other hand, indicates that Israel’s economic restrictions on Gaza, 
however objectionable, have remained a far cry from total war or collective starvation, such 
as characterized historical cases like the siege of Jerusalem by the Romans or the German 
siege of Leningrad in World War Il. 

Clearly, as indicated by even the most critical televised reports from Gaza, its civilians 
are not starving, malnourished, or lacking in basic clothing, footwear and the like; no one 
walks barefoot or is emaciated. As we witnessed during Israel’s December 2008 to January 
2009 incursion, the population at large monitors CNN (Cable News Network) and Al-Jazeera 
on television; many possess video cameras, cell phones and personal computers with 
which to report their grievances to the outside world. They have access, via human rights 
organizations, to appeal their cases to the Israeli High Court. In emergency situations, at 
least, they have access to the Israeli health care system. This in itself is a feeble defense of 
Israel's actions, but it goes a long way toward refuting the charge that those actions have 
created a humanitarian crisis. 

Though Palestinian activists and supporters often use the terminology of ‘siege’ in 
their condemnations, bringing deplorable historical examples to mind, this is largely a 
matter of political polemic. Equally, any Israeli insistence on referring to its actions as mere 
sanctions does not vindicate Israel's position. The use of the terms ‘siege’ or ‘blockade’ as 
opposed to ‘economic sanctions’ does not in itself settle any interesting questions in this 
case or any other. 

Sieges and blockades are well within the legal arsenal of military tactics. The Hague 
Regulations (1907) recognize the use of siege warfare as a legally legitimate measure.’ 
Siege warfare, blockades and sanctions are not prohibited by international law, and are in 
principle within any military’s ‘tool box’, though with some significant qualifications. Since 
1977, Article 54 of Protocol 1 prohibits the starvation of the civilian population as a means 
of warfare, as well as the destruction or removal of installations that are vital to the civilian 
population. This does not preclude any form of blockade, closure, siege, or economic 
sanctions. 
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The Israeli court was quite right, then, not to examine the issue of siege warfare, nor 
was it called upon to do so. Nowhere in its various decisions, nor even in the appellants’ 
argument, was the term ‘siege’ ever even mentioned. Pointing out that Gaza is ‘besieged’ 
does not get us anywhere in evaluating Israel’s past or recent actions. 

From a political-moral perspective as well, classification in itself is not crucial; but 
related issues might be. Michael Walzer argues that even outright sieges may be morally 
permissible in the face of necessity, though on his account this is so only when civilians are 
ensured at least the right to exit the besieged city, if they wish to do so: ‘People have a 
right to be refugees’, he argues (Walzer 1977: 168). Walzer takes his cue from Talmudic law, 
cited by Maimonides, placing a moral restriction on this practice, and sanctioning the siege 
of a city from only three sides, not all four, thus guaranteeing the inhabitants’ right to 
escape starvation and death (ibid.). Needless to say, Israel’s blockade of Gaza cannot 
literally be carried out from all sides, as the Gaza Strip borders Egypt, nor do Gaza’s 
inhabitants face starvation and death at the hands of Israel. In effect, however, the bulk of 
the civilian population of Gaza does not have an escape route. In effect, however, the bulk 
of the civilian population of Gaza has not had much of an escape route over the past four 
years. Israel's restrictions, such as the closing of border crossings, were largely coordinated 
with Egypt’s Mubarak government, so that the two external powers jointly controlled the 
entrances and exits from all sides. Only recently, in May 2011, Egypt’s new government 
unilaterally declared a permanent reopening of its Rafah border crossing with Gaza; 
though how extensive and enduring this loosening of restrictions on the Egyptian side 
really is, remains to be seen. 

A further cause for concern is that some instances of economic sanctions may, under 
certain circumstances, have more serious consequences for the civilian population than 
outright sieges do. Oliver O'Donovan makes this point in The Just War Revisited in a way 
that appears particularly apt to Israel’s problematic involvement in Gaza (O’Donovan 2003: 
101-8). 

O'Donovan construes war as an act of armed judgment,° and defines both economic 
sanctions and sieges as acts of war (as opposed to a means of avoiding war), though both 
are taken to be intermediate hostile measures as they do not involve the direct use of force 
(O'Donovan 2003: 101).’ One of the reasons for resorting to such measures, as opposed to 
full-scale war, O'Donovan tells us, is ‘to provide a first, mild stage in the hostilities, to bring 
moderate pressure to bear to achieve a settlement, if possible, before the resort to arms 
becomes necessary’ (O'Donovan 2003: 106-107). Another instance in which sanctions 
appear especially appropriate is where direct military action faces logistic impediments 
(ibid.). Most likely, both types of rationale were present in Israel’s original decision to 
impose restrictions on Gaza, but neither can seriously be invoked since Israel undertook 
full-scale military action in Gaza in December 2008. 

As for the first of these motivations for resorting to economic measures — using 
sanctions tactically as a form of pressure, a first step in hope of a settlement before resorting 
to harsher measures — O'Donovan points to the necessity of having clearly in mind what is to 
be done if sanctions fail to achieve their purpose within tolerable limits of damage to the 
community (O’Donovan 2003: 107). This has been a particularly troubling concern in the case 
of Gaza, and a shortcoming of Israeli tactics in the Strip. Despite Israel’s military incursion into 
Gaza in 2008-9 and its more recent loosening of restrictions, it is entirely unclear whether 
anyone has any idea what to do next. Outright sieges of a city or a garrison eventually end, 
albeit brutally, when the besieging army storms it and the stronghold falls (O'Donovan 2003: 
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107—108). Economic sanctions of whatever degree may be entirely open-ended. Even if 
originally justifiable as a pressure tactic, as a mild first step in hostilities and a hopeful 
alternative to war, they could no longer be justified on this basis. 

Furthermore, as O'Donovan points out with regard to the economic sanctions that 
preceded the 1991 Gulf War, economic sanctions are particularly problematic when 
directed against an economy that is not developed enough independently to produce 
adequate supplies of food and other essential supplies (ibid.). This has certainly been the 
case with Gaza. 

In some cases, of which Gaza may be one, economic sanctions can be worse than 
traditional sieges. For O'Donovan, this observation derives partly from his general 
theological framework whereby a just war is understood as an act of armed judgment 
whose aim is to achieve peace and normality (O'Donovan 2003: 59). In keeping with 
conventional just war theory, the aim of waging war is to achieve a just peace. If sanctions 
are open-ended, while sieges are not, they may have graver consequences, not only in 
terms of immediate civilian suffering but also in terms of the prospects for peace, 
understood as reinstating normality for the community (ibid.). War — whether it is indeed 
an act of judgment or not — must come to an end. Certainly, old-fashioned wars have clear 
beginnings and endings (Gilbert 2003: 4). But economic sanctions may be as open-ended 
as the terrorist campaigns they purport to combat. 

Israel’s loosening of the restrictions on Gaza and Egypt’s reopening of the Rafah 
border, along with the continuing unrestricted supply of vital needs, goes a long way 
toward alleviating immediate civilian suffering. But the long-term concerns regarding 
peace and normality remain, as no overall end to the conflict is clearly in sight. This, 
however, has little to do with the economic restrictions on Gaza in particular. 


III. Responsibility for Civilians 


Siege or no siege, how is responsibility for the deprivation of civilians to be distributed 
between the civilians’ own government and the external restricting power? 

In AD 70 the Romans besieged the city of Jerusalem. The success of their military 
campaign in Judea is notoriously depicted on Rome’s Arch of Titus. In his classic Just and 
Unjust Wars, Michael Walzer discusses Josephus’ account of this siege. One interesting 
defense of siege warfare, as Walzer observes, attempts to shift responsibility for civilian 
suffering and death to the leaders of the besieged city, or even to the inhabitants thereof, for 
failing to surrender. He quotes Josephus on this point: 


Titus, he tells us, lamented the deaths of so many Jerusalemites, ‘and, lifting up his hands 
to heaven. . .called God to witness, that it was not his doing’. Whose doing was it? After 
Titus himself there are only two candidates: the political or military leaders of the city, 
who have refused to surrender on terms, and forced the inhabitants to fight; or the 
inhabitants themselves who have acquiesced in that refusal and agreed, as it were, to run 
the risks of war. Titus implicitly, and Josephus explicitly, opt for the first of these 
possibilities. Jerusalem, they argue, has been seized by the fanatical zealots, who have 
imposed the war on the mass of moderate Jews, ready otherwise to surrender. (Walzer 
1977: 162). 
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Walzer does not accept this argument as a justification of siege warfare; nor should we. He 
notes that such an easy shift in responsibility would render the commander of the 
attacking army ‘an impersonal agent of destruction, set off by the obstinacy of others, but 
with no plans and purposes of his own’ (ibid.). Nevertheless, as Walzer notes, ‘the 
attribution of responsibility in siege warfare is a complex business’ (ibid.). 

In its decision on Israel's cutting of electricity supplies to Gaza, the Israeli court declared 
that the Gaza Strip is ‘controlled by a murderous terrorist group that operates incessantly to 
cause injury to the state of Israel and its citizens’ (HCJ 9132/07: §22). Such terror, the court 
said, has escalated and intensified since Hamas consolidated its control over Gaza, and 
includes the continuous firing of missiles and mortar shells at civilian communities within the 
state of Israel (HCJ 9132/07, 2008: §2). The city, in short, has been seized by fanatic militants 
who subject the moderate majority to the consequences of conflict. 

In an interim decision regarding fuel supplies, the court had already ruled that 
proposed energy cuts were permissible, noting that militants in Gaza actually employed a 
considerable amount of energy in fueling the terror machine and that it was possible for 
the Hamas government to set priorities in distribution by directing energy to meet civilian 
needs — supplying energy to hospitals, water pumps, etc., so as to avoid a humanitarian 
crisis — while at the same time reducing terror activity against Israel (HCJ 9132/07, interim 
decision, 2007). 

The court, not unlike Titus, attempted to shift responsibility for any deprivation of 
the civilian population from the shoulders of the Israeli government and on to those of 
Hamas. It affirmed the Israeli government's assertion that restrictions on energy are 
intended, and deemed likely, to harm the terror infrastructure in Gaza, and that the Hamas 
government could control distribution, if it chose to do so, so as to ensure that the vital 
needs of its people were met. Thus, the court implied that, if the population is severely 
harmed by an energy crisis, this is the fault of its own government and belligerents, who 
inflict the suffering on their own civilians rather than reducing the amount of fuel used for 
terror attacks against Israel (HCJ 9132/07, interim decision, 2007 §4, 5). Such arguments, 
which are popular among Israelis generally, are problematic and do not supply a 
conclusive defense of Israel’s various restrictions. 

As Walzer notes, siege warfare poses a most puzzling exception to the basic rule of 
ius in bello prohibiting the deliberate assault on civilians (Walzer 1977: 162). Civilians are 
not legitimate targets; they are not to be aimed at. In the case of siege warfare, Walzer 
suggests that the proposed shift in responsibility from the besieging forces to the 
leadership of the besieged city enables the former to claim that he is not aiming at civilians 
at all. The besieging army aims only to reduce its opponent to surrender, not to reduce a 
population to starvation. If the city’s leadership and army, often backed up by the city’s 
inhabitants themselves, insist on holding out, the civilians’ suffering is merely incidental to 
the attack. On this account of responsibility, such casualties in Gaza as are attributed to 
Israel, and form the grounds of international condemnation, might nonetheless be justified 
with reference to the Doctrine of Double Effect. 

The Israeli court has repeatedly referred to the ‘the terrorist infrastructure’ in Gaza 
(HCJ 9132/07, 2008: e.g. §4) and to Gaza as an area ‘controlled by a murderous terrorist 
group that ... violates every possible precept of international law with its violent actions, 
and makes no distinction toward civilians — men, women, and children.’ (HCJ 9132/07, 
2008: §22). The court noted this as an indication both of the future harm that might be 
prevented by resorting to economic warfare and of the magnitude of the risks presented 
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by the situation. With regard to fuel supplies specifically, aside from Hamas’s direct neglect 
of civilian needs, Palestinian militants habitually raid the entry points through which vital 
humanitarian supplies pass from Israel into Gaza, and seize the fuel supplies for their 
militant purposes.® 

All this, however, is a relatively small victory for proponents of siege warfare in general 
and of restrictions on Gaza in particular. It is true that the besieged government is in charge 
of distributing scarce supplies. It is, however, Walzer notes, entirely predictable that it will 
supply the military before it cares for civilians. So although civilian casualties may not be the 
main intention of the aggressor, placing the civilian population in the front line of the conflict 
is a direct and entirely foreseeable result of the aggression. As Walzer explains, if the 
besieged army is to hold out at all, it will have to be fed (or fueled, as the case may be) ahead 
of civilians. If the army, or in this case the terrorists, are to be reduced, civilians must suffer 
first: ‘civilians suffer long before soldiers feel the pinch’. (Walzer 1977: 171-172). 

The notion of intervening agency may be more useful here than the Doctrine 
of Double Effect, both in vindicating Israel's position and in understanding the legality of 
siege warfare, with which Walzer struggles. On this alternative account, the actions of 
Hamas cut the causal connection between Israel’s sanctions — legitimately directed toward 
the terrorists — and the harm to civilians. Civilian casualties in Gaza would not count then 
as a secondary effect of Israel’s actions. It is indeed most difficult, as Walzer notes, to 
construe harm to besieged civilians as a merely incidental effect when civilians are in the 
front line of the conflict. On this alternative account, Hamas — its government priorities and 
its militants’ actions — disconnect Israel's restrictions from any harm to Gaza’s civilians. 
Hamas, then, not Israel, is the direct cause of civilian suffering in recent years. 

All this assumes that responsibility in such cases is a fixed commodity lending itself 
to distribution or disconnection. This assumption implies that the fault lies either with the 
besieging army or with the leadership of the city, or else that the sum total of responsibility 
is distributed between the two — in equal or unequal shares. In such cases, however, 
responsibility may not appear in fixed amounts at all. It is quite possible that both Israel 
and Hamas are each fully responsible for the suffering in Gaza. Egypt and/or other actors 
within the international community may also carry some substantial portion of the blame. 

Either way, direct harm to civilians, and the case of Gaza in particular, clearly require 
to be confronted more directly than with theoretical arguments over shifts and shares of 
responsibility. As Walzer observes, sieges and economic sanctions are inherently difficult to 
apply without violating civilian immunity. In The Just War Revisited, O'Donovan points out 
that: economic sanctions ‘are always likely to be indiscriminate. They strike directly at the 
ordinary, life-sustaining functions of the community. ..They attack the life of society as 
such, not the threat posed by the activities of the state to other societies.’ (O'Donovan 
2003: 102). Often, economic sanctions: 


... aim to affect the political will of the hostile government through the economic straits 
into which the population at large is thrown. If the population is unaffected, the whole 
strategy has failed, since there is no other way in which they were going to persuade the 
government to change its mind (Ibid.). 


This may or may not be the case with all past restrictions on Gaza. Cuts in energy, like cuts 
in fuel supplies, are more directly aimed at Hamas militants than are restrictions on purely 
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civilian goods, such as specific types of food provision. Attaining the desired effects in the 
case of fuel restrictions — directly depriving the militants from fueling their terror 
machinery — does not require ordinary residents of Gaza to put pressure on Hamas. It aims 
more directly at depriving Hamas militants of access to fuel. On the other hand, even in 
such cases of goods with both military and civilian usages it is easily predictable that 
civilians will suffer from embargoes and cutbacks. 


Furthermore, most of the restrictions placed on Gaza in recent years were more directly 
aimed at civilians. This is precisely O’Donovan’s point in the passage quoted above about 
economic sanctions being worse, in some respects, than traditional sieges: 


It is important here to understand the structural difference between economic boycott 
and traditional siege. A siege used to be undertaken in order to inhibit troops from free 
movement. Civilians in a besieged city might starve; but that was not the point of the 
operation, and you would always prefer, other things being equal, to pin your enemy’s 
forces down in a city which had been deserted by its civilian inhabitants. (ibid.). 


In the case of sanctions, by contrast, the presence of civilians and their suffering is integral 
to the military tactic, and cannot possibly be construed as a double effect. In the Israeli 
case, if there has been any logic at all to Israel’s policy of restricting the supply of purely 
civilian goods to Gaza, it is the hope of the Israeli government that disgruntled civilians 
would eventually pressure Hamas into reducing terrorist activity and releasing the 
kidnapped Israeli soldier held by its militants. More ambitiously, at various points Israel 
hoped to remove Hamas from power without resorting to military measures. 

Regarding responsibility for this inevitable harm to civilians, Walzer concludes that, at 
least from a moral perspective, and in keeping with other parts of the war convention, 
sieges and blockades can be justified only if the besieging army takes responsibility for the 
needs of the besieged civilian population and sees to their provisions (Walzer 1977: 
174-175). In the case of Israel, the state willingly and fully accepted this responsibility all 
along, at least to the extent of supplying basic humanitarian needs, securing the passage 
of minimal goods and monitoring the humanitarian situation in the Strip (HCJ 9132/07, 
2008: §4 & 19). It has been this commitment throughout, reinforced at various points by 
the Israeli court, that has rendered Israel’s restrictions possibly legitimate, not the 
argument whereby Hamas, rather than Israel, is responsible for the plight in Gaza. No 
doubt Hamas carries that responsibility. But Hamas’s unquestionable blame for the 
suffering of its people cannot free Israel from the responsibility to protect civilians from its 
own limitations on their everyday supplies. 


IV. Necessity and Proportionality 


Toward the end of its opinion on electricity cuts, the Israeli court stated that it ‘will not 
intervene with regard to the security means adopted by the security officials — neither with 
respect to their effectiveness nor with respect to their wisdom — except with regard to the 
legality of such’. (HCJ 9132/07, 2008: §20). ‘Our role is limited to the judicial review of 
compliance with Israeli law and international law that binds the state of Israel, to which — 
as the respondents declared before us — the State is bound to adhere’ (Ibid.). The Israeli 
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court describes itself as applying only the test of ‘reasonableness’ to any given security 
measure.” In its decision in the Gaza case, the court did not even directly confront the 
question of whether denying electricity to a civilian population could reasonably be 
expected to reduce hostilities. 

On the political front, Israel has been accused of inflicting collective punishment, 
carrying out acts of pure vengeance on a civilian population rather than implementing a 
preventive strategy. Were Israel’s restrictions a necessary and appropriate measure for 
addressing the security crisis in the Israeli South? Was the harm Israel was inflicting on 
the inhabitants of Gaza likely to be effective in achieving Israel’s legitimate security aim, 
namely, increasing its own security by reducing the rockets? Or was the suffering Israel 
inflicted on civilians largely superfluous? 

The first set of questions that arises is whether the measures undertaken were 
necessary and appropriate for attaining Israel’s military objective. As for necessity: needless 
to say, Israel is responsible for the safety of its citizens in the south of the country, who had 
been under rocket and mortar attack for several years. Clearly, this was not a tolerable 
situation for any sovereign state or for its citizens to endure. Israel is also responsible for 
the abducted Israeli soldier Gilad Shalit held by Hamas since 2006 in unknown conditions 
and with total disregard and utter contempt on the part of Hamas for international law. 

Necessity, however, implies not only the need to do something but also the 
appropriateness of the measures in question for achieving the security goal. Unlike in the 
traditional case of sieges, Israel was obviously uninterested in recapturing the territory that 
it had just recently withdrawn from voluntarily. If military reoccupation had at any point 
been the aim, this could certainly have been achieved. Israel, however, could not have 
been expected to abandon its civilian inhabitants to their fate. At the time of the initial 
implementation of sanctions, Israel was still hoping to avoid large-scale military conflict 
with Hamas in Gaza, though it had not refrained from limited military incursions. 

Discussing Moral Dilemmas of Modern Warfare, Michael Gross points out that, in an age 
when low-intensity warfare is increasingly replacing conventional armed conflict, nations 
fighting terrorists who intentionally target non-combatants are faced with very difficult 
questions of appropriate response. Policy-makers are naturally fearful of extensive civilian 
casualties and eager to avoid the widespread devastation associated with conventional war 
(Gross 2010: 101). Within this problematic context, the appeal of economic warfare is 
apparent, and Israel’s sanctions were implemented as its best first shot. 

It was, however, a shot in the dark, as sanctions often are. It was questionable from 
the start whether reductions in supplies of electricity and fuel to Gaza, alongside 
restrictions on supplies such as pasta, halva, chocolate, pumpkin, sewing machines, 
children’s toys and the like, were likely to affect a terrorist organization aiming at Israeli 
civilians and intent on the destruction of the Jewish state. If economic sanctions were 
entirely insufficient for meeting the security threat, they could not possibly have been 
regarded as necessary. If doomed to fail, they could not justify any degree of harm to 
civilians, and any resultant suffering would be entirely unnecessary and therefore 
excessive. Notwithstanding this observation, if there was any serious prospect of securing 
military advantage via sanctions rather than war, it is not clear that Israel should be faulted 
for initially resorting to economic warfare as milder than the military option, with full-scale 
conflict as the last resort. 

As for proportionality, international humanitarian law does not impose any criteria of 
proportionality upon the lawfulness of siege warfare specifically.'° From an ethical 
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standpoint, it remains an open question whether the measures undertaken by Israel were 
excessively harmful to civilians in relation to the security goal they were designed to 
achieve. Describing this idea of proportionality as a requirement of the war convention, 
Walzer (citing English philosopher Henry Sidgwick, 1838-1900) explains that: ‘we are to 
weigh the “mischief done” against the contribution that mischief makes to the end of 
victory’ (Walzer 1977: 129). Proportionality, strictly speaking, precludes not only utterly 
useless, gratuitous harm to civilians (already precluded by the requirement of necessity) 
but also some unintended harm arising from successful military operations that might 
incur civilian suffering on a scale that would be grossly out of step with the military 
advantage anticipated (Barak 2007: 374-380). Even if they passed the test of necessity, did 
Israel’s sanctions comply with the notion of proportionality limiting even military necessity 
and advantageous operations only to those that do not cause ‘disproportionate’ 
unintended suffering to civilians? 

It is obviously difficult to determine precisely how much harm to civilians constitutes 
a ‘disproportionate’ cost in relation to the gains of any military measure. Given reasonable 
hope of success, however, it is not implausible or unusual to regard the suffering 
associated with economic sanctions as proportionate harm in relation to the advantage of 
reducing missile attacks on civilian centers. 

Time, however, is of the essence. As events unfolded and the sanctions progressed 
and intensified, doubts about the proportionality of these measures became increasingly 
acute. O’Donovan discusses proportionality as a requirement of the just war, applying it to 
economic warfare. With sanctions in particular, O'Donovan notes the troubling likelihood 
of disproportion, alongside the dangers of lack of discrimination discussed above, ’.. .it is 
clear that general economic sanctions can be disproportionate. They take longer than 
military action to have effect, and they expose societies to various consequential ills with 
long term implications, including the breakdown of civil order’ (O'Donovan 2003: 105).'' In 
relation to Gaza, it is superfluous to elaborate on this eventuality. 

Both Walzer and O’Donovan take up a second long-term consequential considera- 
tion regarding proportionality, concerned ‘not only with reducing the total amount of 
suffering, but also with holding open the possibility of peace and the resumption of pre- 
war activities...’ (Walzer 1977: 132; O'Donovan 2003: 59). Indeed, much criticism of Israel 
turned on precisely this point, whereby Israel’s mode of combat appeared to be destroying 
both the prospect of attaining peace and the possibility of Gazans building their society 
and eventually returning to a normal life. At worst, it was suggested that Israel's strategy 
was designed deliberately to hamper this possibility of eventual normalization and peace. 

Worse still, Israel’s strategy was not working: civilians were suffering on both sides — 
Gazans were deprived and the rockets kept flying into Israel. If not entirely predictable 
from the start, it soon became apparent that Hamas was not going to help the civilian 
population at the expense of its terror machinery. What was the logic of maintaining 
sanctions on civilian goods at this point? 

When sanctions are unsuccessful, they are most difficult to abandon. Revoking 
sanctions, like military retreat, may signal weakness and encourage the enemy. At these 
points, continuing the sanctions carries its own military advantage, or at least lack of 
disadvantage. This is a further shortcoming of the tactic — it is very difficult to terminate. 

The rest is history. Israel continued to impose its ineffective economic sanctions on 
Gaza; Hamas continued and intensified its policy of launching rockets at Israeli civilians, until 
Israel decided that ‘enough is enough’.'* Israel’s subsequent Operation ‘Cast Lead’ 
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considerably reduced the rocket attacks, after eight long years. It also brought allegations of 
‘disproportion’ and the use of ‘excessive force’ to the forefront of accusations against Israel, as 
both a legal and a moral charge. Whatever the legal assessment of the degree of force 
employed during its military incursion, Israel certainly did not exhibit weakness. From this 
point on, Israel ran out of any possible excuses for restrictions on the supply of purely civilian 
goods to Gaza. The continued implementation of the sanctions, even if justifiable at the start, 
became entirely unnecessary and any suffering they caused to civilians was then superfluous. 


Concluding Remarks 


Whether an Occupied Territory infested with terrorists or under the outright and effective 
control of Hamas, Gaza is legitimately prevented by Israel from acquiring military supplies 
to hurl at Israeli civilians and from kidnapping Israelis. Israel is well within its legal rights in 
continuing to monitor and supervise consignments to Gaza, so ensuring that no military 
goods are supplied to Hamas militants (Article 59 of the Geneva Convention (IV): Art. 59; 
Dinstein 2004: 138). Under any set of assumptions regarding the legal status of the Gaza 
Strip, Israel has the right under international law to search and regulate the passage of all 
relief supplies into Gaza, whether by sea or by land, in order to safeguard its own security 
and the safety of its citizens. Naturally, Israel retains the right to secure its borders so as to 
defend its soldiers and civilians against possible abduction into Gaza. 

The wholesale condemnation of Israel for ‘besieging’ Gaza and causing a humanitarian 
crisis has been unwarranted from the start. The terminology is at one and the same time both 
exaggerated and unnecessary. Economic sanctions are bad enough. 

On the assumption that Hamas, and not Israel, effectively controls Gaza, restrictions 
on civilian goods were conceivably justifiable at the onset as a pressure tactic designed to 
halt terrorism while avoiding larger-scale military conflict. It is also noteworthy that the 
various measures resorted to have all along been shared and coordinated with Egypt, as 
well as, for the most part, with the Palestinian Authority in Ramallah.'? 

Once they were clearly failing to achieve their goals, however, the sanctions quickly ran 
afoul of the twin requirements of necessity and proportionality. While the Israeli court had no 
legal cause or grounds to consider these requirements, viewed from the perspective of the 
ethics of war the suffering inflicted on civilians could no longer qualify as necessary and 
proportionate, on any account. In the wake of Operation ‘Cast Lead’ in particular, there 
remained little justification for restricting the supply of purely civilian goods into the Gaza 
Strip. Israel’s loosening of these sanctions over a year later can only be described as a ‘better 
late than never’ remedy to this situation. 
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NOTES 


There has admittedly been some legal controversy with regard to the second part of this 
article and the stipulation that occupation extends only where the authority of the 
occupying army ‘has been established and can be exercised’, which raises the question 
whether an occupying army must hold effective control or merely the potential for 
effective control in order to be regarded as the occupier and obligated to assume 
responsibilities as such. ‘The dispute relates to the question whether. .. the foreign army 
must actually substitute its own authority for that of the ousted government... or 
whether it is sufficient that the foreign government is actually controlling the area and 
therefore in a position to substitute its own authority for that of the former government. 
If actual control was required, an army that controls an area, but refrained from actually 
exercising it vis-a-vis the civilian population, would not be considered an occupant and 
thereby would be absolved from assuming responsibilities towards the civilian popula- 
tion. Similarly, if actual substitution was required, an occupant who decided to terminate 
its direct relation with the local population could claim that it was no longer an occupant.’ 
(Benvenisti 2009: Section B). In the Case Concerning Armed Activities on the Territory of 
the Congo (Democratic Republic of the Congo v. Uganda), ICJ. Reports 2005 (paras. 173, 
177), the International Court of Justice opted for a requirement of actual control, but this 
interpretation is still disputed. 

HCJ 6659/06 Anonymous v. The State of Israel (Judgment 11 June 2008), Para. 11: ‘The 
State of Israel has no permanent physical presence in the Strip, and it doesn’t even have 
any real potential to fulfill the obligations. . ..no real potential for effective control in what 
transpires in the Gaza Strip.’ This case on ‘unlawful combatants’ is available via http:// 
www.asil.org/ilib080717.cfm#j4. 

The International Commission of the Red Cross (ICRC) commentary to Article 59 states 
that: ‘The obligation on the Occupying Power to accept such relief is unconditional. In all 
cases where the occupied territory is inadequately supplied the Occupying Power is 
bound to accept relief supplies destined for the population.’ See: http://www.icrc.org/ 
ihl.nsf/COM/380-600066?0penDocument. 

The Hague Regulations (IV): Laws and Customs of War on Land, 18 October 1907, 1907, 
Section II Chapter |, Article 27: ‘Means of Injuring the Enemy’, explicitly refers to sieges 
and bombardments. 

It is entirely clear that any closure on Gaza from the Israeli side, as well as the sea, would 
still be relatively ineffective without Egyptian cooperation. 

O'Donovan understands just war as an extraordinary extension of ordinary acts of 
judgment, that is, the extraordinary extension of the ordinary function of government as 
judgment, where such ordinary means of judgment are unavailable. (O'Donovan 2003: 
6-7). 

Both are modes of war as they ‘employ the power of the state ... in a way that would 
constitute an offence against the opposing state, were it not for that state’s prior offence 
which has given just cause for war’. (O'Donovan 2003: 101). 

See, for example: Palestinian militants attack a key Gaza border crossing, Los Angeles 
Times, 20 April 2008, accessed 20 May 2011, available at: http://articles.latimes.com/2008/ 
apr/20/world/fg-gaza20 
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9. _E.g. when considering Israel’s security wall in what is probably the leading case on court's 
policy concerning proportionality, see HCJ 2056/04 Beit Surik, §36, §42 §46, §59, §61, §80. 
See also the opinion of Justice Barak in HCJ 399/06 Susia v. Government of Israel, esp. §9. 

10. The 1907 Hague Regulations do not impose any criteria of necessity or proportionality, 
expressly or otherwise, upon the lawfulness of siege warfare itself. The provisions in The 
Hague Regulations relevant to these requirements deal specifically with weapons (e.g. Art. 
23(e) Hague Regulations). Nor does Article 54 of Additional Protocol | impose such criteria 
on siege warfare. The proportionality requirements emanating from Additional Protocol | 
concern the lawfulness of an ‘attack,’ which in international humanitarian law has a very 
specific meaning relating to the conduct of hostilities (see, e.g., Article 49 Additional 
Protocol |). Nevertheless, | suggest here that it is plausible to discuss these requirements 
as ethical restrictions on military conduct, analogous to the legal restrictions on ‘attacks’ 
in war. 

11. He notes the British experience of imposing sanctions on Rhodesia in 1965 as a case in 
point. 

12. As stated repeatedly in the media by Israel’s former Foreign Minister Tzipi Livni. 

13. This point has been noted by Walzer, most recently in an interview with Haaretz, but it is 
sadly downplayed by the rest of the world: ‘this is not an Israeli siege but a joint 
Israeli-Egyptian siege and it has Palestinian support in Ramallah and any changes in the 
siege have to be negotiated with the Egyptians and the Palestinian Authority’, see: http:// 
www.haaretz.com/print-edition/features/it-might-have-been-wise-to-look-the-other-way- 
1.295795. 
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